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SUMMARY:

... Over the last severa years, the plight of over 8,000 unaccompanied refugee and immigrant children has received
significant attention by Congress, policy-makers, the media, the public and academia. ... For example, the DHS
detention standards enacted in 2000 provide for rights and protections to adult detainees in immigration custody,
including prohibitions against strip searches after attorney visitations absent reasonable suspicion of contraband, liberal
phone access rights, and rightsto legal materials which children are not entitled to under Flores. ... Consider, for
example, DHS' challenge in Seattle to the Executive Office for Immigration Review's (EOIR) jurisdiction to conduct
bond redetermination hearings for unaccompanied children. DHS argued that that the Homeland Security Act of 2002
conferred exclusive jurisdiction to ORR over the custody and release of children, notwithstanding the Flores settlement
which explicitly provided for EOIR jurisdiction to conduct bonding hearings over unaccompanied children. ... However,
DHS role and responsihilities vis-a-vis unaccompanied children remain significant and expansive including the arrest
and treatment of unaccompanied children in DHS custody, age-determinations, the separation of families, the lack of
confidentiality in connection with children's information regarding immigration enforcement, emergency trafficking
benefits, authority for consent for placement of unaccompanied children in dependency proceedings as a predicate for
Specia Immigrant Juvenile Status and repatriation. ...

TEXT:
[*219]

Over the last several years, the plight of over 8,000 unaccompanied refugee and immigrant children has received
significant attention by Congress, policy-makers, the media, the public and academia. These children arrive on our
shores without parents or guardians, facing arrest, detention and removal. Both experts and stakeholders have amassed
substantial recommendations for systemic reform in policies, practices and procedures affecting unaccompanied
children. n1 The significant amount of attention may be attributable to the vulnerability of these children by virtue of
their status as unaccompanied, meaning that they are without parents or legal guardians.

This may be due to the United States societal, cultural and legal construction of a child under the Immigration and
Nationality Act as a subordinate quasi-appendage to an adult familia caretaker, lest he or she become a public charge.
n2 Unaccompanied children represent an oxymoron because of the presumption that children do not and cannot have an
independent existence and agency absent their relationship to adult familiar caretakers. n3
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Despite this attention, the children's actual voices, experiences, and perspectives have rarely been directly consulted
to explicitly inform and shape legislative [*220] proposalsor larger policy decisions by the United States Congress or
agencies charged with responsibilities over them. n4 This may be attributable to reflexive protective paternalism
predicated on an unspoken assumption that children are incapable of making rational, effective contributions to larger
guestions about policy. This may also reflect an unspoken assumption about the propriety of aien children's
participation, as they are vested stakehol ders and would be potential beneficiaries of such policy changes. Additionally,
this may reveal nongovernmental stakeholders' limited time and resources to engage the children in reflection
concerning policies. Finaly, on a psychoanalytic level, this may reflect the adult surrogates fear of deep listening and
direct learning from the children based on their unique, individual experiences.

In turn, unaccompanied children may come to be viewed as reified objects without agency and voice rather than
actual, empowered participantsin policy. The answer to the question "Whose children are these?' is whoever claimsto
represent their interests and needs. This unfortunately has led to unaccompanied children being treated as pawns often
pitting different stakeholders (other than the children themselves) with competing interests such as law enforcement
versus child welfare while failing to explicitly include the children's voices and perspectivesin determining what isin
their best interests. n5

The paramount need is to change the discourse and approach from an inherently "aienating" immigration paradigm
to achild welfare and child-centered paradigm that gives primacy to the child's perspectives, needs and involvement. n6é
These are children first and foremost, before their status as either aliens or unaccompanied. They, in turn, need and
deserve halistic, child-centered approaches premised on their individual facts and circumstances. These children further
merit a shift from paternalism to youth empowerment approaches so that they may actively inform and drive the policy
debates that shape their lives and futures in the United States and abroad. Paternalism may be a comfortable and
instinctive antidote to the legacy Immigration and Naturalization Service's treatment of the children as [*221]
"juveniles* and "minors" or law enforcement's view of the children as young adults with the agency and mens reato
violate the immigration laws. n7 Still, youth empowerment represents the next and necessary frontier for advocacy,
policy-development and service delivery for these children.

Inthisarticle, | first provide a panorama of the improving state of affairs for unaccompanied children and the
innovative new efforts that are underway to serve them. | then identify the current intractable issues in need of policy
resolution accounting for both institutional stakeholders and children's perspectives so asto chart possible
harmonization and meaningful reform.

I. A Paradigm Shift in the Care for Unaccompanied Alien Children

The number of unaccompanied children arriving in the United States has risen from 4,600 in 2000 to over 7,000 in
2005. n8 These children vary in age and ethnicity, but all are seeking protection within the United States' borders. While
the mgjority of these children are teenaged, some are toddlers. n9 Most have traveled from the Central American
countries of Honduras, Guatemala and El Salvador, but others' roots are in Mexico, Brazil, Ecuador and China. n10
During the 2005 fiscal year, 73% were boys and 27% were girls, and 10. n11 Twenty six percent were below the age of
14. n12 Some of these children are refugees who are fleeing from persecution; some have experienced abuse, neglect
and abandonment; some may have been brought by adultsto the United States intent on exploiting them; and still others
are looking to reunify with their parents or relatives. n13

[*222] After their arrest by the Department of Homeland Security (DHS), the children are placed in the care and
custody of the Office of Refugee Resettlement (ORR) Division of Unaccompanied Children's Services (DUCS) which
inherited care, custody and placement responsibilities for these children pursuant to the Homeland Security Act of 2002
("HSA™"). n14 The children face administrative removal proceedings before the Executive Office for Immigration
Review (EOIR), an agency of the Department of Justice (DOJ). These proceedings are administrative and adversarial,
and pit the lone child, carrying the same burden of proof as an adult alien, against atrained DHS trial attorney before an
immigration judge. n15 According to the American Immigration Lawyers Association, approximately 90% of the
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children lack representation when they are tried before the immigration court, since thereis no right to
government-appointed counsel and pro bono resources are scarce and relatively untapped in most areas of the country.
ni6

Inthe HSA, Congress transferred the responsibilities for care, custody and placement of these children from the
former Immigration and Naturalization Service (INS) to the ORR. n17 Congress had acknowledged that the INS had a
poor track record in caring for the children over the last two decades, while the ORR had a demonstrated history of
expertise in working with child refugees through their Unaccompanied Minor Program. n18 The INS suffered from a
fundamental conflict of interest when acting as police officer, prosecutor and guardian of the children at the same time.
n19 Additionally, the INS typically prioritized law enforcement considerations over child welfare considerations. For
example, the INS placed one third of unaccompanied children, including those children with very minor [*223]
behavioral problems and those lacking any serious physical threat, in secure detention juvenile jails due to the lack of
bed space in shelter facilities. n20

Even though the ORR inherited a dysfunctional de facto detention program from the INS, the ORR has made
substantial progress for reform by prioritizing child welfare considerations despite limited resources. For example, the
ORR decreased the use of juvenile detention centers from twenty-three in the 2003 fiscal year to three in the 2005 fiscal
year. n21 Furthermore, the ORR devel oped a continuum of care for unaccompanied children by adding a variety of
housing options, such as shelter care, staff secure, foster care, and more innovative secure settings, as well as residential
treatment care. n22 As of November, 2005, the ORR had 1150 children in its care on adaily basis. n23 The ORR
contracts with 34 facilities around the country, the majority of which are shelters operated by non-profit organizations.
n24 About 500 of the children are held at several facilitiesin Texas. n25 Children in the shelters receive education,
health care, socialization/recreation, mental health services, family reunification and case management, including
mental health and victim of trafficking assessments. n26 On average, the children spend forty-five daysin custody. n27
Approximately 70% of the children are released from custody into the care of family or other sponsors, pending
continued immigration proceedings in their detention site. n28 During the 2005 fiscal year, 21% of the children were
either ordered removed or returned voluntarily to their country of origin from ORR custody. n29

Conditions for the confinement and the release of the children to sponsors are governed by Floresv. Reno
Settlement Agreement. n30 Flores ultimately provided children with limited, enforceable rights and remedies in federal
court. For example, the DHS detention standards enacted in 2000 provide for rights and protections to adult detaineesin
immigration custody, including prohibitions against strip searches after attorney visitations absent reasonable suspicion
of [*224] contraband, liberal phone access rights, and rightsto legal materials which children are not entitled to under
Flores. n31

Regulations for Flores are being drafted by ORR and are in the process of review within HHS. n32 Enforceability
of Floreswas limited to federal court actions and, even then, there has been only one reported case litigated under
Floresinvolving Alfredo L opez-Sanchez, an indigenous Guatemalan Mayan Indian youth from the Mam ethnic group
who was detained in an adult facility in Floridain contravention of Flores. There, the court held that, despite finding a
violation of Flores, it could not order the child to be transferred to a children's facility. n33 Advocates hope that in
promulgating regulations for Flores, Flores will be treated as a floor, rather than a ceiling, to provide a panoply of
enforceable rights for unaccompanied children. n34

Conditions of confinement for unaccompanied children have greatly improved now that ORR is responsible for
their care; however, the system ORR inherited from INS warehoused children in remotely-located, medium-security
shelters, beyond the regular access of counsel and observers. This puts ORR in adeficit of sorts, because INS saw all
bed space as within their national governance, it often transferred children away from their counsel without noticein
order to accommodate new arrivals in the facilities. Given bed space and funding constraints, ORR still detains
significant numbers of children together, particularly along the Southern border. Some facilities house over 100 children
in fairly institutionalized settings. n35 The children receive on-site education and have supervised access to the [*225]
local community. n36 ORR's reliance on the institutional model is driven by avariety of factorsincluding the
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consideration of time since the average stay in ORR custody is 45 days coupled with history, cost, and convenience
since ORR inherited this economy-of-scale approach from INS. Nevertheless, ORR is open to experimenting with
facility models; their facility in Houston is much like a campus, consisting of smaller cottages, while in their Queens,
New Y ork facility, there are only twelve children at any given time. n37 Additionally, ORR has increased its use of
foster care by 100% compared to INS by granting 100 placements intended for children who have long-term
immigration cases. n38

Congress has become engaged in this programming issue, as evidenced by the 2005 Labor/HHS appropriations bill
directing ORR to deingtitutionalize facility care and move towards more child-centered, age-appropriate, small group,
home-like environments with access to pro bono counsel. n39 Indeed, in Western Europe and Canada, unaccompanied
children with pending immigration proceedings are often integrated into local communities and attend school with local
children. n40

[*226] The prospect of legal representation for unaccompanied children has grown increasingly challenging
post-September 11th and after the passage of the Homeland Security Act of 2002. At both the local and the national
level, immigration enforcement officials often express little sympathy for unaccompanied children's predicaments and
their cases for avariety of reasons. Some immigration enforcement officials carry the perception that unaccompanied
children are a byproduct of, and contribute to, chain migration and greater illegal migration. n41 Additionally, thereisa
notion that treatment under the law of unaccompanied children has become too lenient. n42 Consider, for example,
DHS challenge in Seattle to the Executive Office for Immigration Review's (EOIR) jurisdiction to conduct bond
redetermination hearings for unaccompanied children. DHS argued that that the Homeland Security Act of 2002
conferred exclusive jurisdiction to ORR over the custody and release of children, notwithstanding the Flores settlement
which explicitly provided for EOIR jurisdiction to conduct bonding hearings over unaccompanied children. Although
the immigration judge initially adopted DHS' argument, the Board of Immigration Appeals reversed, finding that EOIR
retained jurisdiction "over the threshold issue of whether an unaccompanied minor should be detained” at all. n43

While entrusted to uphold justice and international refugee law, DHS often appeals the rare grants of asylum by
immigration judges for unaccompanied children. n44 Even though asylum cases are adjudicated on a case-by-case basis
and opinions by individual immigration judges are not published or considered as precedent, DHS often applies a strict
enforcement lensto children's asylum claims in their policies. In particular, DHS may fear opening the borders to other
children seeking asylum based upon novel arguments such as whether street children, gang resisters, and children facing
domestic violence constitute cognizable particular social groups for asylum eligibility. n45 In the absence of settled case
law or guidelines for child asylum-seekers to bind DHS trial attorneys and immigration judges, the perennial fear of
opening the floodgates may explain the paucity of asylum grants to unaccompanied children. n46

[*227] While unaccompanied children's cases are more exacting and more difficult to prepare by virtue of the
child's development, sometimes DHS resistance and skepticism often makes representing children even more
challenging, time-consuming and expensive than representing adults. Individual cases can easily become polarizing and
politicized. n47

Unfortunately, stakeholders compete from a deficit of child welfare expertise in elements of the adjudicatory
system among non-governmental, pro bono attorneys, DHS trial attorneys and immigration judges. Ensuring actual
comprehension by the child and involvement of the child in all legal actions taken in his or her case remains an essential
priority for advocates. n48 Child-specific training, albeit without the direct participation of children, has been
augmented for the bench and private bar in order to address this deficit. EOIR has published procedura guidelines for
immigration judges treatment of unaccompanied aien children's cases, but these guidelines are not binding, do not
address substantive law, and are not always followed. n49 In its 2006 appropriation to EOIR, Congress commended
EOIR for issuing these guidelines and indicated its expectation that EOIR continue to improve these guidelines and
train judges and pro bono attorneys in this area. N50

To address the legal representation crisis, several laudable efforts have been launched which strive to ensure
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competent pro bono counsel for unaccompanied children in removal proceedings. n51 For example, a generous
donation by the [*228] United Nations High Commissioner for Refugees Goodwill Ambassador Angelina Jolie helped
create the National Center for Refugee Immigrant and Children ("National Center"). The National Center isajoint
project of the United States Committee for Refugees and |mmigrants and the American Immigration Lawyers
Association. It recruits, trains, and mentors pro bono attorneys to represent unaccompanied children released from
custody to sponsors at their destination site. In less than one year of operations, the National Center has trained several
hundred attorneys in major metropolitan cities, matched over 200 children with competent counsel in over 25 states, and
helped over 300 children whose cases may require a motion for a change of venue. n52

Asacomplimentary effort to the National Center's focus on facilitating pro bono representation for children
released from custody, the Office of Refugee Resettlement recently awarded a contract to the VeraInstitute of Justice
for an innovative three year pilot program. n53 The program aims to develop a plan for Congress to ensure qualified
legal counsel for each child by galvanizing and studying pro bono representations efforts for children at nine sites
around the country. n54 Whether pro bono representation efforts will be capable of curing the legal representation crisis
for unaccompanied children and ensuring competent counsel to each and every unaccompanied child remains a question
warranting further academic consideration and empirical studies.

I1. Mapping the Intractable Remaining | ssues Concerning Unaccompanied Children

There areintractable and unresolved issues concerning unaccompanied children arising from particular DHS
immigration enforcement policies, and activities. Per the Homeland Security Act of 2002, DHS isresponsible for
arresting unaccompanied children, notifying and transporting children to ORR, prosecuting [*229] their removal cases
and repatriating the children when they are ordered removed or granted voluntary departure. n55 On the other hand,
ORR isresponsible for the placement, care, and legal and physical custody of unaccompanied children, as well astheir
release to suitable sponsors pending removal proceedings. n56

However, DHS role and responsibilities vis-a-vis unaccompanied children remain significant and expansive
including the arrest and treatment of unaccompanied children in DHS custody, age-determinations, the separation of
families, the lack of confidentiality in connection with children's information regarding immigration enforcement,
emergency trafficking benefits, authority for consent for placement of unaccompanied children in dependency
proceedings as a predicate for Special Immigrant Juvenile Status and repatriation. Both singularly and taken together,
law enforcement interests may trump child welfare and protection concerns, possibly to the detriment of unaccompanied
children.

A. DHS as Gatekeeper

Asthe arresting agency that first interacts with unaccompanied children, DHS acts as a gatekeeper to determine which
children will ultimately be referred and transported to ORR care within seventy-two hours, as required by Flores. n57
DHS has the authority to determine whether the children are in fact under the age of eighteen and whether the children
are unaccompanied or accompanied by a parent or legal guardian, triggering DHS jurisdiction over the custody. Finaly,
DHS has authority to release children within the first seventy-two hoursin their custody to sponsors. n58

DHS s fulfillment of its responsibilities to determine children's custody has been the subject of criticism. To
determine children's ages, DHS utilizes dental and wrist bone forensics, which medical experts criticize as scientifically
fallible because of margins of error of severa years. This practice has led to the erroneous placement of childrenin
facilities, commingled with adults and detainees pending removal proceedings. These children often are detained in
remote facilities beyond the reach of attorneys and advocates who could help them both challenge the age determination
and represent them in their removal claims. n59

[*230] DHS's classification of "accompanied children" has also been somewhat inconsistent. DHS sometimes
labels certain children it arrests as either "accompanied” or "unaccompanied" for its own convenience and law
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enforcement purposes. Since the DHS expansion of expedited removal at the borders in the summer of 2004, DHS has
been identifying accompanied children as "unaccompanied” alien children for ORR care when arresting families as
units. n60 DHS separates parents from their children, holding the parentsin adult facilities and their children at ORR
facilities pending removal. This presumably occurs because of alack of DHS planning for expedited removal and alack
of family shelters. DHS's designation of these children as "unaccompanied alien children” for DHS convenience may
disadvantage the narrow class of unaccompanied children who arrive on our shores without parents or guardians which
ORR was originally mandated to care for under the Homeland Security Act of 2002. n61

As part of the 2006 appropriations bill for DHS, the House of Representatives ordered DHS to cease this practice
and directed DHS to use appropriate detention space to house families together, release them, or use alternativesto
detention. n62 DHS recently announced that it will operate a new 500 bed facility for familiesin Texas. n63

Quixotically, DHS also selectively labels certain children "accompanied” when they are apprehended only with
parents or legal guardians physically present somewhere in the United States. Ostensibly, DHS does this for law
enforcement purposes and to ensure that the children do not end up in ORR care where they would be more likely
released back to their parents and guardians pending removal proceedings. n64 Such was the mysterious case of two
sixteen-year-old girlsfrom [*231] Bangladesh and Guinea arrested by DHS on suspicions of terrorism, and
subsequently whisked away to Berks County, Pennsylvania where DHS maintains a contract with a secure facility for
such cases. Had the children been placed in ORR custody, they would have been releasable to their parents pursuant to
Flores. n65

In order to implement effective policy changes, DHS should recognizeits lack of knowledgein child welfare, and
develop itsinfrastructure and capacity to temporarily house children and families. While DHS iswell suited to enforce
immigration laws (i.e. by arresting unaccompanied children and families and conducting background checks), n66 DHS
does not have sufficient or adequate law enforcement resources to permit it to also be in the business of child or family
care. Moreover, DHS detention of unaccompanied children has not been proven to have a deterrent effect on
unauthorized migration. From a child's perspective, even seventy-two hours in jail-like conditions, without access to
education and recreation, fedls like an eternity and can have adverse mental health consequences. Policy solutions
should maximize core competencies of federal agencies, such as DHS contracting with ORR or reputable
nongovernmental agencies for secure, safe and supervised temporary shelters along the border for the first seventy-two
hours as well as for family detention.

B. Lacunae for DHS Advantage

There are several lacunae in existing law which DHS may use to exercise alaw enforcement advantage over the
children in the areas of confidentiality of children's records, itsinsertion into the process of determining a child's
eligibility for emergency trafficking benefits, and its inconsistent placement of unaccompanied [*232] childrenin state
dependency proceedings as a predicate for Special Immigrant Juvenile Status.

Regarding confidentiality, DHS reportedly fails to recognize the private and confidential nature of information
gathered by ORR in the course of the care, custody and placement of unaccompanied children. Information from ORR
files may be used in adversarial removal proceedings before EOIR. These records typically include sensitive
information gathered by clinicians and psychologists who are working at ORR shelter sitesin order to assist
unaccompanied aien children with their social and psychological needs. These clinicians generally have ethical
obligations and privileges, often recognized under state law, that prohibit the release of such information. ORR's ability
to provide full and proper care to the children in its custody may be undermined by this practice. Children cannot trust
clinicians and other staff if they fear that their medical information may later be produced against them in court
proceedings. 67

Cognizant of the problem, Congress directed ORR to maintain the privacy and confidentiality of all information
gathered in the course of the care, custody and placement of unaccompanied children. n68 While ORR will promulgate
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regulationsin this area but in their absence, DHS reportedly continues to use such information against the children. n69

According to a July, 2004 Memorandum of Understanding between HHS, DHS, and the Department of Justice,
child trafficking victims must receive a recommendation from DHS or DOJ prior to HHS issuance of aletter of
eligibility for benefits and services. n70 Additionally, HHS must forward to these agencies any and all evidence
concerning the child victim before DOJ or DHS will provide HHS with a recommendation. n71 Lawmakers and
advocates express concern that this creates a de facto law enforcement cooperation requirement in contravention of
[*233] section 107(b) of the Trafficking Victims Protection Act of 2000 (TVPA). The Act exempts children from
requirements to cooperate with law enforcement in order to receive benefits and services. n72 They contend that child
victims of trafficking remain trapped in life-threatening situations because they fear interrogation by law enforcement
authorities. Nevertheless, HHS has not rescinded its policy because it relies on DOJs and DHS's assistance in
determining whether the individual is under the age of 18 and a victim of trafficking. n73

The Homeland Security Act vests ORR with responsibility as guardian acting in loco parentis of the children to act
in the child's best interests. Nevertheless DHS has retained the authority to consent to detained children's placement in
state juvenile dependency proceedings and foster care as abused, neglected or abandoned children. n74 This placement
allows children accessto Specia Immigrant Juvenile Status and lawful permanent residence. n75 DHS has yet to
promulgate regulations regarding such consent, and there are no written or known operating policies on consent to
access state dependency proceedings. n76 Advocates claim they have difficulty acquiring DHS consent. These
advocates find law enforcement considerations trump what should be a child welfare process run by welfare [*234]
professionals. n77 Congress has stepped in to urge ORR to allow individual abused, abandoned or neglected children to
access these dependency proceedings. n78

Repatriation is another black hole where unaccompanied children easily fall through the cracks. There are no
published, publicly available regulations, protocols or standards to ensure the safe and secure repatriation of children to
their country of origin. n79 While DHS clearly has a repatriation function under its sovereign authority to expel aiens,
n80 no agency has the role or responsibility to determine whether repatriation isin the child's best interest. n81 This
determination isirrelevant concerning a child's removal under the Immigration and Nationality Act. n82 Thus, cases
occur where children are removed to adverse and life-threatening circumstances without any intervention by United
States authorities. n83

[*235] Onceinthe United States, unaccompanied children should benefit from all procedural and legal protections
available to them by their legal and physical custodian, ORR. n84 DHS should recognize its limitations in earning the
trust and confidence of children. Thislack of trust can impact psychological evaluations, benefits and repatriation
purposes. Trust is essential for any cooperation whether for clinical evaluations or prosecution for trafficking.
Additionally, children should not be victimized because of their status as children who have failed to secure
immigration relief in the United States. The relief available is limited and may not be suitable to all children facing
life-threatening harm. n85 In summation, DHS should confer with other federal agencies such as the Department of
State and ORR to work with children and their attorneys before pursuing adverse actions against the children. Thereis
nothing to be gained from the statistic of a child detained, denied relief and removed, especially if he meets the same
fate as Edgar Chocoy. n86

I11. Conclusion

Like the children of the Peter Pan boat lift, unaccompanied children represent the future of America. These children
must have dignity and respect as required by the Flores settlement. They need direct representation, advocacy efforts
and a central role in shaping their future. The future holds great promise if we learn to provide unaccompanied children
with the tools and space for their empowerment so that their unique voices, experiences and opinions directly impact
relevant policy and legal reform efforts.
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Legal Topics:

For related research and practice materials, see the following legal topics:
GovernmentsFederal GovernmentDomestic Securitylmmigration LawlmmigrantsSpecial ImmigrantsLegal EthicsPublic
Service

FOOTNOTES:

nl. For example, a Westlaw search on the TP-ALL database under the query "unaccompanied alien
child" conducted on January 29, 2006 by the author yielded 137 items including numerous law review
articles concerning this constituency.

n2. For an excellent analysis, see David B. Thronson, Kids Will be Kids? Reconsidering
Conceptions of Children's Rights Underlying Immigration Law, 63 Ohio St. L.J. 979 (2002).

n3. The author credits Professor David Thronson for providing thisillumination at the symposium at
the American Association of Law School conference in Washington, D.C. on January 6, 2005. The
significant attention provided unaccompanied alien children isin contrast with the relatively limited
attention provided to larger numbers of undocumented children in the United States who are not
apprehended by the Department of Homeland Security pending proceedings.

n4. While many unaccompanied alien children have been interviewed for media stories, academic
research and advocacy work, they have not been engaged in a process to evaluate policies and practices
concerning their welfare.

n5. For more on children as pawns, consider, Editorial, Dickensian America: Children must not be
pawns in adults policy debates onillegal immigration, Hous. Chron., January 16, 2006, stating that in the
context of the current debate over comprehensive immigration reform, "unprotected, solitary child
migrants cannot serve as pawns. Citizens should insist that whatever legidation is passed include the
Unaccompanied Child Act. Any minor who migrates here alone has been propelled by adult failures. Itis
the duty of all who find child refugees and child migrants to protect them."

n6. Regarding the construction of aliens as outsiders, see, e.g., Raquel Aldana, "Aliens" in Our
Midst Post-9/11: Legislating Outsiderness within the Borders, 38 U.C. Davis L. Rev. 1691 (2005),
recommending that "the law should focus on the humanity of "aliensliving in our midst" and incorporate
an approach that does not legalize the outsiderness of non-citizens, but, once non-citizens co-exist within
our borders, treats them for what they are-human beings."

n7. For the treatment of unaccompanied children by Legacy Immigration and Naturalization Service,
see, Detained and Deprived of Rights - Children in the Custody of the U.S. Immigration and
Naturalization Service, Human Rights Watch, Vol. 10, No. 4 (G)) (December 1998); Prison Guard or
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Parent?: INS Treatment of Unaccompanied Refugee Children (Women's Commission for Refugee
Women and Children, May 2002); and Why Am | Here? Unaccompanied Children in Immigration
Detention (Amnesty International, June 2003). It is notable that INS' successor agency, the Department
of Homeland Security, continuesto refer to the children as "juvenile aliens'. See, e.g., A Review of DHS
Responsibilities for Juvenile Aliens, (Department of Homeland Security Office of Inspector General) (|
September 2005).

n8. See, e.g., Amanda Levinson, Alonein America (Aug. 23, 2005), available at
http://www.alternet.org/story/24309 (last visited on Feb. 4, 2006).

no. Id.

n10. Id.

n1l. See Office of Refugee Resettlement Division of Unaccompanied Children's Service Fact Sheet
(Nov. 10, 2005) (on file with author).

nl2. 1d.

n13. See, e.g., the stories of 5 unaccompanied children from China, El Salvador, Guatemala,
Honduras and Nigeria ultimately referred to pro bono counsel through the National Center for Refugee
and Immigrant Children, available at
http://www.refugees.org/article.aspx?d=1469& subm=75& area=Participate& . See also Brigid Schulte, A
Road Less Traveled: With Nothing to Lose and a Future to Gain, A Y oung Orphan from El Salvador
Pursues His American Dream. Legally (April 23, 2006), WASHINGTON POST (profiling Salvadoran
orphan's Julio Argueta's successful quest for permanent residence in the United States). Asthe stories
illustrate, many children have multiple motivations to come to the United States such asto flee
persecution or severe abuse and to reunify with afamily member. See also Frequently Asked Questions
About the Division of Unaccompanied Children's Service (DUCS)(L utheran Immigration and Refugee
Service), available at http://www.lirs.org/InfoRes/fag/DUCS.htm, clarifying that the children "haveto
come to the United States for many reasons.”

The author however is unaware of any socia scientific and systemic study based on empirical
statistical and qualitative data concerning unaccompanied alien children's migratory experiences and
their underlying motivations.

nl14. See The Homeland Security Act of 2002, Pub. L. No. 107-296, 462, 116 Stat. 2153 (2002).

n15. See id; see also Christopher Nugent and Steven Schulman, A New Erain the Legal Treatment
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of Alien Children: The Homeland Security and Child Status Protection Acts, 80 No. 7 Interpreter
Releases 233 (2003); Christopher Nugent and Steven Schulman, Giving Voice to the Vulnerable: On
Representing Detained Immigrant and Refugee Children, 78 No. 39 Interpreter Releases 1569 (2001).

n16. See supranote 8

nl7. See supranote 14

ni8. Id.

n19. See supranote 7.

n20. Id.
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